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Part  1:  Course  Outline  and  Reading  Guide 


secured  transactions  20 1 3:  course  outline  and  reading  cuidi- 


LEGEND 


CB:  Duggan  and  Ziegel,  Secured  Transactions  in  Personal 

Property  (6th  ed.)  (Emond  Montgomery,  Toronto,  2013) 

OPPSA:  Personal  Property  Security  Act,  R.S.O.  1990,  c.  P.10 

Supp.  Supplementary  Materials  for  2013-2014  Academic  Year 


TOPIC  1:  INTRODUCTION 


CB,  Chapter  1 

1.  The  function  of  credit;  unsecured  and  secured  credit  distinguished 

2.  Prc-PPSA  forms  of  transaction 

®  mortgage 
e  pledge 
©  lien  (charge) 

®  conditional  sale 
®  lease 


3.  Issues  in  secured  transactions  law 

•  formal  requirements 
©  registration 

®  rights  of  parties  between  themselves 
©  third  party  rights 
®  default  and  enforcement 


4.  The  OPPSA  and  other  laws 


(a)  Origins  of  the  OPPSA  (UCC,  Artiele  9) 

(b)  The  Western  model  PPSA 

(c)  Bank  Aet,  s.  427  (see  further,  Topic  12) 

5.  Personal  property  and  its  classifications 

OPPSA,  s.  1(1)  (definitions  below) 

(a)  “Personal  Property” 

(b)  “Goods” 

(i)  “consumer  goods” 

(ii)  “inventory” 

(iii) “equipment” 

(e)  Non-goods  tangible  personal  property 

(i)  “chattel  paper” 

(ii)  “documents  of  title” 

(iii) “instruments” 

(iv) “money” 

(v)  “investment  property” 

(d)  “Intangibles” 

(i)  “accounts” 

(ii)  other  types  of  intangibles  (choses  in  action,  IP  rights,  etc.) 

6.  Proceeds  collateral 

OPPSA,  ss  1(1),  25(1) 
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7.  Security  interests  in  circulating  assets 

(a)  I  lie  US  position  (prc-Article  9) 

(I))  The  English  position 

(c)  The  Article  9  and  Canadian  Pl’SA  position 

8.  Security  interests  and  bankruptcy 

9.  The  secured  lending  puzzle 

®  Armour,  “The  Law  and  Economics  Debate  About  Secured  Lending:  Lessons  For 
European  Lawmaking?”,  CB  23 
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TOPIC  2:  THE  SCOPE  OF  THE  OPPSA 


S  e  c  u  r  i  ty  transaction  s 

OPPSA,  s.  2 


(a)  Transaction 

OPPSA,  s.  1(1)  “security  agreement”,  “security  interest” 

•  Ellingsen  (Trustee  of)  v.  Hallmark  Forcl  Sales  Ltd. ,  CB  107 

(b)  Security  interest  in  “personal  property” 

OPPSA  s.l(l)  “personal  property” 

•  Royal  Bank  of  Canada  v.  Saulnier  ,  CB  57 

(e)  In  substance  security  transactions 

OPPSA,  s.  2(a)(i) 

•  356447  British  Columbia  Ltd.  v.  CJBC,  CB  1  13 

•  Caisse  Populaire  Desjardins  de  /  43s t  de  Drummond  v.  Canada ,  CB  40. 


(d)  Security  and  non-security  leases 

OPPSA,  ss.  2(a)(ii),  (c)  and  1(1),  “lease  for  a  term  of  more  than  one  year”. 


•  CB  74-77 


(e)  Consignments 


OPPSA,  s.2(a) 
®  CB  77 


(f)  Assignments 


OPPSA,  ss.  2(a)(ii),  2(b),  40 

•  CB  73-74 

(i)  Absolute  assignments  and  security  assignments 

(ii)  Assignments  with  and  without  recourse 

(iii)  Notification  and  non-notification  assignments 

•  Fairbanx  Carp.  v.  Royal  Bank  of  Canada,  CB  245. 

2,  (exclusions  f  rom  the  scope  of  the  Act 

OPPSA.  s.  4(1) 


Commercial  Credit  Carp  Ltd.  v  Harry  Shields  Ltd ,  CB  77 


TOPIC  3:  VALIDITY  AND  ENFORCEABILITY,  ATTACHMENT  AND 


PERFECTION 


1.  Validity  of  security  agreement 

(a)  Effectiveness  of  agreement 

OPPSA  ss.9(l),  73 

•  Ellingsen  (Trustee  of)  v.  Hallmark  Ford  Sales,  CB  107 

•  MctcEwen  Agriculture  Centre  Inc.  v.  Berian/I,  CB  129 

(b)  Writing  requirements  (see  further  Section  2  (Attachment),  below) 

OPPSA  ss  1  l(2)(a). 

•  Alias  Industries  v  Federal  Business  Development  Bank ,  CB  136 

(e)  Copy  of  security  agreement 

OPPSA,  s.  10 

2.  Attachment 

OPPSA  s.ll 

(a)  What  attachment  means 

(b)  The  requirements  for  attachment 

(i)  Agreement 

(ii)  Value 

(iii) Debtor  has  rights  in  collateral 

®  99-18 1 7  Ontario  Inc.  v.  RSL  Canada  Inc . ,  CB  108 

•  iTrade  Finance  Limited  v.  Bank  of  Montreal,  CB  140 

(iv)  Exception  -  “unless  the  parlies  have  agreed  to  postpone” 

(e)  After-acquired  property 

OPPSA,  s.  12 


(cl)  The  floating  charge 

(’15  Commentary  153-155 

•  Credit  Suisse  Canada  v  J 133  Yonge  Street  Holdings ,  (13  1  55  (trial  judgment) 


(e)  T  he  “all  PAAP”  security  interest  and  the  licence  to  carry  on  business 

CB  467-468 

•  Credit  Suisse  Canada  v  1133  Yonge  Street  Holdings,  CB  164  (appeal 
judgment) 

•  Royal  Bank  of  Canada  v  Sparrow  Electric  Corp.,  CB  1  69 


3.  Rights  of  parties  to  security  agreement 

OPPSA,  ss  13-18 

•  CPC  Networks  Corporation  v  Eagle  Eye  Investments  Inc  ,  CB  1  17 


4.  Perfection 


(a)  Introduction 

OPPSA,  ss  19,  20,  22.  23 

(b)  Perfection  by  possession 

OPPSA,  s22 

•  Re  Raymond  Darzinskas,  CB  185 
«  Sperry  Inc  v  CISC',  CB  187 

(c)  Perfection  by  registration 

OPPSA,  s.23 

(d)  Perfection  by  control 

OPPSA,  s.22.1 

•  Cameron,  “Secured  Transactions  Under  Ontario’s  Securities  Transfer  Act 
2006),  CB  194 
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(e)  Temporary  perfection 

OPPSA,  s.24 


(I)  Continuity  of  perfection 

OPPSA,  s.2 1 

(g)  Consequences  of  non-perfection 

OPPSA  s.20 
CB  219-225 

(i)  Competing  secured  parties 

(ii)  Execution  creditors 

(iii)  Debtor’s  trustee  in  bankruptcy 

•  Re  Giffert,  CB  204 

(iv)  Transferees  for  value 


CB  227-229 


TOPIC  4:  REGISTRATION 


1.  Introduction 

OPPSA.  ss.  41-42 


2.  Basic  concepts 
•  CB  237-250 

(a)  Notice  filing 

(b)  Electronic  registration  systems 

(c)  Debtor’s  name-based  registration  and  serial  number  registration 

(d)  Exact  match  and  close  similar  match  retrieval  systems 

•  Fairbanx  Corp  v.  Royal  Bank  of  Canada,  CB  245 


3.  The  mechanics  of  registration 

OPPSA.  ss.  1(1)  “financing  statement”,  “financing  change  statement” 

OPPSA  Regulation  and  Minister’s  Order,  definitions  of  “person”,  “artificial  body”, 
“motor  vehicle”,  “vehicle  identification  number”,  2,  3,  16.  17 


•  CB  237-250 


(a)  flic  financing  statement 

(b)  I  he  name  and  number  requirements 

(c)  The  financing  change  statement 

(i)  Amendments 

(ii)  Other  types 

4.  I  hc  mechanics  of  register  search 

OPPSA  ss  43,  43.1, 44 
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(a)  The  search  options 


(i)  Individual  debtor 's  name  index 

«  Specific  searches 
•  Non-specific  searches 

(ii)  Business  debtor  ’v  name  index 

(Hi)  Motor  vehicle  identification  number  (VJN)  index 

(b)  Certified  and  uncertified  (“verbal”)  searches 
(e)  Search  certificate  contents 
(d)  Related  search  issues 


(i)  Used  Vehicle  Information  Package  (UVIP) 

(ii)  Repair  and  Storage  Liens  Act  (RSLA) 

(e)  I  he  Assurance  Fund 

(i)  The  test  in  s.44(4) 

(ii)  The  limitation  on  the  Assurance  Fund  (ss. 44(20)  and  (21 )) 

(Hi)  T  he  elimination  of  paper-based  registrations  and  its  impact  on  the  foregoing 

5.  Errors  and  omissions  in  financing  statement 

•  Fairbanx  Corp.  v.  Royal  Bank  of  Canada,  CB  245 

•  Re  Lambert,  CB  250 

•  CB  Commentary  228-23  1 

•  Adelaide  Capital  Corp.  v.  Integrated  Transportation  Finance  Inc.  CB  269 

6.  Changes  to  registrations 

OPPSA,  ss  47-50,  52-53 

•  Heidelberg  Canada  Graphic  Equipment  Ltd.  v  Arthur  Andersen  Inc.,  CB  277 

•  Usee  America  Inc.  v.  Barber  Suffolk,  CB  285 

7.  Discharge  of  registration 

OPPSA,  ss  55-57 


TOPIC  5:  PRIORITY  RULIiS 


1 .  The  general  rules 

OPPSA,  s.  30 
CB  239-242 


(a)  Introduction 


(b)  Policy  considerations 

•  Jackson  and  Kronman,  “Secured  Financing  and  Priorities  Among  Creditors".  CB 


294 


(c)  Applications 

2.  Is  notice  relevant? 

•  The  Robert  Simpson  Company  Limited  v  Shadloek  and  Duggan,  CB  298 

•  Baird  and  Jackson,  “Information,  Uncertainty  and  the  Transfer  of  Property",  CB 
301 

3.  Further  advances 

OPPSA,  ss  13,  30(3),  (4) 

CB  310-312 


(a)  Introduction 

(b)  Applications 

(e)  Policy  considerations 

4.  RepciTected  security  interests 

OPPSA,  s.  30(6) 

CB  3  1 2-3 1 4 

5.  Subordination  agreements 

OPPSA.  s.38 
CB  314-316 

(a)  The  privity  issue 

(b)  The  registration  issue 
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(c)  Circular  priorities 


•  Raya!  Bank  of  Canada  v.  General  Motors  Acceptance  Corporation  of  Canada 
Limited  CB  316 

•  CIF  Furniture  Limited  (Re)  ,  CB  322 

•  CB  328-332 
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TOPIC  6:  TUP  PURCHASE-MONEY  SECURITY  INTEREST  PRIORITY 


1.  Introduction 

OPPSA,  ss.  33,  1(1 )  “purchase  money  security  interest” 

(a)  I  hc  issue 

(b)  Policy  considerations 

(i)  The  new  money  theory 

(ii)  The  situational  monopoly  theory 

•  Jackson  and  Kronman,  “Secured  Financing  and  Priorities  Among 
Creditors”,  CB  334 

2.  What  is  a  purchase-money  security  interest? 

•  North  Plane  State  Bank  v  Production  C  'redd  Association ,  CB  339 

•  Agricultural  Credit  ( 'orporation  of  Saskatchewan  v  Pettyjohn ,  CB  342 

•  Unisource  Canada  Inc.  w  Laurentian  Bank  of  Canada,  CB  345 

•  MacPhee  Chevrolet  Buick  CMC  Cadillac  Limited  v,  SICS  Fuels  Limited  CB  350 

3.  Inventory  purchase  money  security  interests 

OPPSA  s.33(  1 ) 

•  Clark  Equipment  of  Canada  Ltd  v  Bank  of  Montreal,  CB  355 

•  Chrysler  Credit  Canada  Ltd.  and  Royal  Bank  of  Canada,  CB  365 

4.  Non-inventory  purchase  money  security  interests 

OPPSA  s . 3 3 ( 2 ) 

•  North  Idalle  Stale  Bank  v  Production  Credit  Association ,  CB  339 

5.  Competing  purchase  money  security  interests  in  the  same  collateral 

OPPSA  s . 3 3 ( 3 ) 

6.  Subordination  agreements 

•  CB  380-384 
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FOnC  7:  FIXTURES,  ACCESSIONS  &  COMMINGLED  GOODS 


(a)  Introduction 

(b)  Fixtures 

OPPSA,  ss.  34,  1(1)  “goods”,  “personal  property” 

(i)  Introduction 

(ii)  What  is  a  fixture? 

®  Cormier  v.  Federal  Business  Development  Bank ,  CB  388 

•  859587  Ontario  Ltd.  v.  Starmark  Property  Management  Ltd.,  CB  397 

(iii)  Priority  of  a  security  interest  that  attaches  to  goods  before  they  become  fixtures 

(iv)  Priority  of  a  security  interest  that  attaches  to  goods  after  they  become  fixtures 

(v)  Removal  of  collateral 

(c)  Accessions 

OPPSA  ss.  35,  1(1)  “accession” 

(i)  Introduction 

(ii)  What  is  an  accession? 

*  Industrial  Acceptance  Corp  v.  Firestone  Tire  &  Rubber  Co,  CB  402 

(iii)  The  section  35  priority  rules 

(d)  Commingled  goods 

OPPSA  s.37 

(i)  Introduction 

(ii)  Continuation  of  security  interest  in  product  or  mass 

(iii)  Competing  security  interests  in  commingled  goods 

©  Grant  Gilmore,  Security  Interests  in  Personal  Property .  CB  4 1 2 
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I  ()PI(  8:  LILNS  ARISING  BY  STATUTE  OR  RUM;  OK  LAW 


1.  Introduction 

OPPSA,  s.4(  1  )(a) 

2.  Liens  and  competing  security  interests:  the  PPSA  priority  rules 

(a)  Introduction 

(b)  Liens  and  subordination  of  competing  unpeifcctcd  security  interests 

OPPSA,  s  20(  1  )(a)(i) 

•  Leavere  v.  Port  Co/borne  (City),  CB  426 

(e)  Liens  for  materials  and  services  and  competing  security  interests 

OPPSA  s.3  1 

®  General  Electric  Capital  Equipment  Einance  Inc.  v\  Transland  lire  Sales  & 
Service  Ltd,  CB  421 

3.  Liens  and  competing  security  interests:  common  law  solutions 

«  Leaverc  v.  Port  Colhorne  (City),  Cli  426 

•  Royal  Bank  of  Canada  v.  Sparrow  Electric  Corp.,  CB  169 

*  Daimler!  'hrysler  Einancial  Services  (debts)  Canada  Inc.  v.  Mega  Pets  Ltd.  CB 
432 
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TOPIC  9:  TRANSFERS  UN  THE  ORDINARY  COURSE  OF  BUSINESS 


4.  Sales  in  ordinary  course 

OPPSA  s.28(l)  -  (1 .3) 

(a)  Introduction 

(b)  “Buyer” 

*  CB  445 

(e)  “Goods” 

«  Cameo  Inc.  v.  Olson  Really  (1979)  Ltd.,  CB  446 

(d)  “Security  interest...  given  by  the  seller” 

•  CB  445-446 

(e)  “Ordinary  course  of  business” 

®  Cameo  Inc.  v.  Olson  Really  (1979)  lAd. ,  CB  446 

(f)  Requirement  for  “sale” 

•  Royal  Bank  of  Canada  v.  216200  A  Iberia  Lid.,  CB  458 

•  Spilllehon.se  v.  Norlhshore  Marine  Inc..  CB  466 

(g)  Knowledge 

(h)  Leases  in  ordinary  course 

OPPSA,  s.28(2)  -  (2.3) 

5.  Private  sales  of  motor  vehicles 


OPPSA,  ss.  25(1),  20(  1  )(c),  28(5),  43. 1 


G.  Transfers  of  instruments  and  (locum cuts  of  title 


OPPSA  ss.  28(4),  29,  1(1 )  “instrument”,  “document  of  title",  “purchase",  “purchaser” 

•  Ziegel,  “Perfection  by  Registration,  Instruments,  Securities.  Documents  of  'I  itle 
Personal  Property  Security  Act  1989”,  CB  474 

(a)  “Introduction” 

(b)  “Purchaser”  (ef.  “buyer”) 

(e)  “Perfected  by  registration” 

(d)  She  section  28(4)  requirements 

•  Value 

•  Without  knowledge 
©  Possession 

(e)  Sections  28(4)  and  29 

7.  Transfer  of  investment  property 

•  OPPSA  ss  28(6)  -(10),  s.28.1 

©  Securities  Transfer  Act  2006,  S.O.  2006,  c.8. 

•  Cameron.  “Secured  Transactions  Under  Ontario's  Securities  Transfer  Act.  2006”. 
CB  477 

8.  Transfer  of  chattel  paper 

OPPSA,  ss  28(3),  1(1 )  “chattel  paper” 

©  CB  469-474 
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TOPIC  10:  THE  RIGHT  TO  FOLLOW  PROCEEDS 

1.  Introduction 

•  Flinlofi  v.  Royal  Bank  of  Canada,  CB  486 

®  Bank  of  Nova  Scotia  v.  IPS  Invoice  Payment  System  Corporations,  noted  CB 
489 


2.  Perfection  of  security  interests  in  proceeds 

OPPSA  ss  25(2)-(5),  30(5) 


3 .  Tracing  of  p roc e e d s 

OPPSA  ss.  25(1).  1(1)  “proceeds” 

«  Agricultural  Credit  Corp.  of  Saskatchewan  v  Pettyjohn,  CB  508 
®  L'lexi-C  oil  Ltd  v.  Kinder sley  District  Credit  Union  Ltd ,  CB  494 
•  Duggan,  “  t  racing,  Canadian-Style”,  CB  515 
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TOI’IC  11:  DEFAULT-  RIOIITS  AM)  REMEDIES 


1.  Introduction 

(u)  Overview  of  OPPSA,  Part  V 

(I))  Prior  law 

(c)  Other  relevant  laws 

2.  Deemed  security  interests 

OPPSA,  s.57.1 

•  DaimlerC'hrysler  Services  Canada  Inc  v.  Cameron  noted  CB  563-566 

3.  Notice  before  enforcement 

•  Waldron  v  Royal  Bank ,  CB  525 

®  Bankruptcy  and  Insolvency  Act ,  s.244 

4.  Repossession  upon  default 

OPPSA,  ss.  62,  17 
e  R.  v.  Doucette.  CB  529 

5.  Disposal  of  collateral 

OPPSA,  ss  63,  67(2) 

(a)  The  notice  requirement 

(b)  Method  of  disposition 

(e)  Distribution  of  sale  proceeds 

().  Secured  party’s  collection  rights:  accounts,  chattel  paper,  instruments 

OPPSA,  s.6 1 

7.  Surplus,  deficiency 

OPPSA  ss.64,  1(1)  “obligation  secured” 

8.  Voluntary  foreclosure 

OPPSA,  s.65 

9.  Redemption  and  reinstatement 

OPPSA,  s.66 
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10.  Receivers 
OPPSA,  s.60 

11.  Contracting  out 


OPPSA,  s.59. 


I  ()[’!(  12:  CONFLICT  OK  LAWS 


1.  Introduction 

2.  Security  interests  in  goods  -  initial  validity  and  perfection 

OITSA.  s.5(  1 ) 

3.  Relocation  of  goods  to  Ontario 

OPPSA,  s.5(2)-(4) 

•  Re  Adair,  Re  General  Molars  Acceptance  Corporal loir  CB  577 

4.  Reveiulieation 

OPPSA,  s.5( 5) 

5.  The  destination  of  goods  rule 

OPPSA.  s.6 

6.  Security  interest  in  intangibles  and  mobile  goods 

OPPSA,  s.7 

•  Gim/i  Aulo  Lid.  r.  BOO  Dunwoody  Ltd.,  CB  587 

7.  Enforcement  of  security  interests 

OPPSA,  s.8 

•  Carded  Leasing  Ltd  v.  Maxmenko,  CB  593 
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TOPIC  13:  THE  BANK  ACT  SECURI  TY  INTEREST 


1.  Introduction 

2.  Overview  oT  the  Bank  Act  s.427  scheme 

®  Wood,  ‘'The  Nature  and  Definition  of  Federal  Security  Interests”.  CB  600 
•  Royal  Bank  of  Canada  v.  Sparrow  Electric  Carp..  CB  602 


3.  Priorities 

•  CB  603-608 

4.  Relationship  between  Bank  Act  s.427  and  PPSA 

•  Bank  of  Nova  Scotia  v.  International  Harvester  Credit  Carp.,  CB  571 


